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NEWSED Community Oevelopment Corporation, serving Denver’s west side' communities in Colorado,
submits fhis letter in response to the joint request by the Office of the Comptrolier of the Currency (Dacket
No. 00- 1), Federat Reserve System (Docket No. R-1068), Federal Deposit Insurance Corporation, ant
the Offite of Thrift Supervision (Docket No. 2000-44) for comments -on regulgfions proposed by the
' agencie$ (the *proposed regulations®) pursuant to the disclosure and reporting provisiond of Section 711
* oftheq m-Leach-Bll}ey Act ("GLB") Pub. L. No. 108-102, 113 Stat, 1338 {1699) {"Section 711").

v

NEWS ED befieves that the so-called sunshine provision of the Gramm- Leach—BWey Aa gddresses ; A non-
existent problem If this Act is implemented as cumently written, “sunshine” has the potential to create :
significant and real problems for community organizations such as ours, as well as challenges for banks, . e
and regyilatory agencies. It has the potential 1o violste the First Amendment. By imposing sifinificant .
ragula ofy burdens (in direct contrast to the intent: of Section 711-(h)(2)(A)). R aso ha® the potential {0

dramatigally decrease the level of community reinvestment in this county, resulting in many fewer smail
busine and home loans being made to-the low- and moderate-income famiiies ano nelohborhoods that
we serve. .

The P - Roquhﬁqnsl-'ailtoldnnﬁfyal-lam ' - . T
Senator Phn Gramm (R-TX) has repeatedly claimed that community organizations, with budgets in the
thousa of dollars, use the merger application process.fo extort biibes and cash payments from

powerfu muiti-billion dolar financial institutions. According to the Senator's reasoning, banks feel that ‘
they must avold community groups from making cisparaging remarks about their CRA records fo federal .
regulatory agencies that are considering their merger applications. Foliowing this logic, banks will pay
community based organizations (CBOs) vast sums of money to keep tlig CBOs silert dyririg the merger
application process. ht appears to us that the regulatorybagencies are fully capable of separating out

ivolotis: cormments designed to merely impugn banks from' substantiated comments based on research
and data anamls ‘ er, a bad actor does not need the merger apphication process to extort banks;
the organization .can !Qllthebankthatltvdllsayommgeommingsabomthebankinmeprauif .
the ban does not give the organization cash grants

. NEWSED prides Rtseif &n Rs work with banking insthutions. These organizaﬁqns have been vital o the
redevelgpment of our neighborhoods. There Is certainly nb reason to hide our relationships; we openly ~
- anpounge them to the media and the community we serve. NEWSED and our banking pastners state our
. relationghips openly, sharing ‘bur commitment to work together for a beiter Denver. Openness Is the
ot order of|the day with all of our. coffleagues in the community devefopmem field. We all want people to
know wifo is making a posttive contribution in the aty

) T
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We are junaware Of any s:gmﬁcant effort by individuals or agencies to document or detail any abuses that
would warrant the scope of the proposed regulations. No report has demonstrated convincingly that
commupity organizations have engaged in corrupt or abusive practices, nor Is there any evidence that
banks have engaged in unsafe or unsound banking or commergial practices to eam or maintain their CRA
ratings. | No report has indicated that the current: CRA Examination Procedures have failed in any way to -
N uncover abusive activities or unsafe/unsound banking practices. Under these circumstances, no grounds
exist for regulating CRA-related speech. -

The Proposed Regulations Violats the First Amendment 3 )

The su shme provision will violate the First Amendment. The statute requires parties | m CRA agreements
or writtdn understandings to dlsclose these private contracts to Federal_ govgmment agancfes only when

.

exam.

osed regulations raise serious Constitutional concerns because they impose sighificant reporting
ns on private persons not otherwise subject to government regulation. This reporting is triggered
dy the content of their communications with cther private parsons (Le., banks) or with the

The pro
obligati

commu 'ty groups refraining from or submitting testimony at CRA public hearings. Based on one
: 3 perception of the events; which may include hearsay and innuendo regarding CRA contacts,
public officlals coukd claim violations of federal law (Section '_111). A shadow wﬂl be cast over legitimate

v >

bmble to the proposed rule introduces a Egulaﬂon that seeks to distinguish among sp;ken or
ords. The preamble suggests that a CRA contact or speech does not occur if an organization
8s in general terms how its product or servics is “sligible for CRA credit." But if the organization

states that its product or service will impact a bank's CRA performance, then the organizahon‘s statement
is a CRA contact. The distinction between these two comments is minimal, It is likely that a regulatory

. official in the future will decide that the general description of how the product is eligible for CRA credit
Implies that the organization is trying to help the bank improve its particular CRA rating.

tonfusing matters, the preamble to the proposed rule states that the “ruie and the examples do
emplate that a discussion or contact must include any particular words or phrases, such as
"Comm nity Reinvestment Act,” "CRA" or "CRA rating” to be considered a CRA contact. Instead, the
substancgs and cantext of the discussion or contact are the controlling factors. In the very next paragraph

banks tq make credit available to all communities in which they are chariered. When a regulation
bound be implementation problems.

t-
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Thus, panks and community organizations cannot know when the proposed regulations will be invoked.
nity organizations and banks will never know when agency-dnven interpretations may shift,
making it impossible to know when speech triggers disclosure requirements andfor otherwise subjects
8 persons to stiff penatties for violating Section 711. These penalties include a voided 'contract for

_ emmental entity having to return grants and/or being barred from negotiating CRA agreements
ten years.

Althouih supposedly targeting the use of CRA-related funds for “personal gain," neither Section 711 ner
the prgposed regulations meke any attempt to define that term. Thus, the point at which ordinary salaries
paid by non-profit organizations will be viewed a8 funds used for "personal gain® can only add to the
chilling effect of Section 711 and the proposed.regulations. . .

The synshine provision threatens the right to redress grievances.” its broad nature can apply to
organizations such as ours whose primary goal is not CRA advecacy, however, we have used CRA-
related speech in our conversations with banking institutions. There are as many as 6,000 community
development corporations serving low and moderate income neighborhoods across the country. Many
community-based organlzations like ours may not ‘even be sware of the Gramm-Leach-Bliley Act and
when their conversations with banks may require disclosure,

7
The Ploposed Regulations May Violate the Commerce Clause .
. . ]

The pioposed regulations also pose the threat of subjecting to federal regulation'wholly local contracts
and cgmmunications between persons and banks located in a single isolated community (e.g., NEWSED
talking| with a local independent bank in Denver, CO). The underlying contract would not, in &nd of itself,
be federalized simply because the bank ia subject to federal regulation or because the cqntract may have
effects on the bank under the CRA. Similarly, as to the non-bank person, the communication remains
wholly|local and intra-state, notwithstanding the regulation of the bank as a federally insured qr interstate
entity under the federal banking laws. Accordingly, by attempting to reach such-contratts and/or
commynications, Sectlon<711 and the propoged regulations may violate the Commerce Clause., United
States|v. Lopez, 514 U.S. 549, 567 (1885). . ) Y

etjeral banking agencies. CRA motivates dialogus and collaboration for the purpose of revitalizing
and rural communities. The sunshine stgtute, by making CRA-related spsech suspect,
ens to reverse more than twenty years m bank-commumty partnerships and pnogress

lmple enting the CRA conhc't provisions. Under the statute, the.Federal Reserve Board -has the
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authorily to exempt agresments and CRA contacts from disclosure requirements. Thus, the Board also
has thy ability to decide that CRA-related speech is nct grounds for disciosing CRA agreements. «

of basing disclosure requirements on certain types of written or oral speech, NEWSED urges that
federal ibanking agancies base disciosure upon threshold levels for. grants and loans and the material

apply. |[Based on their existing CRA examination procedures, the federal manking agencies are now in a
positior) to consider the nature of CRA-related transactions and determine what CRA-related transactions

The p posed regulations, unfortunately, do create undue burdans in conslderlng a materlallty standard,
the agencies also should define the harms they are trying to regulate sd as to minimize the burdens .

gard, we would urge the Agencies to follow the precedent they established during 1993-85 and

1. conduct their own investigation into TRA activities and agreements with banks and other
financial institutions with an eye to using existing Examination Procedures to define what types
of transactions merit coverage under Section 711,

2. consider forming a panel of government, banking and community orgd'nlzaﬂon officlals to collect
comments and data relating to CRA-related banking practices and regulation; and
3, hold public hearings relating to any proposed regulations to gauge the impact of such regulations _

on financial institutions and community groups arount! the United States.
"] ' . >

itst Amendment and Commerce Clause Issues associated with Section 711 not only affect
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CRC
COMMENDATIONS

The;Material Impact Standard for Dixclosare

NCRC believes that the Federal banking agencies have made the incorrect choice regarding the material

impéct standaad for triggering disclosure. The statute mandates that CRA agreements musi be disclosed if
are made "pursuant to. or in connection with the fulfiliment of the Community Reinvestment Act of

1977." It then defines fulfillment as a “list of factars that the appropriate Federal banidng agency

determines have a material impact on the agency's decision” to approve an application (including a merger

application) or asgign a particular CRA rating.

NCRC maintaing that a CRA agreemcnt or contract has a material impact if it results in 3 bank making a
highles nnmberoflonns,mvestments,andservsttnhw—mdmodexate-hwomemdwﬁ:ﬂsandmlow—
and modcrate-income communitics in more than half of 2 bank®s assessment areas and other markets
discpssed on a CRA exam. A CRA agreement of this nature is more likely to affect a decision by a federal
Agedcy 10 approve a merger application or influence a CRA rating than an agreement that specifics any

increase in loans, investments, and services. For example, an agreement is more likely to impact a bank’s
CRA rating or application if il results in improved performance in six of the ten assessment areas for a
particular bank than in two of the ten areas.

The|federal agencies have interpreted the statute to mandate that disclosure is required if an agreement
andates any Icvel of CRA-rclated lending, investing, and services.

feduﬂagmqhmmﬂmofmﬁlimmiswuiyhoadmﬂishmnﬁmw&&ﬁziﬂaﬁond
the statute. The additional thresholds for disclosure under the statute involve any grant over $10,000 or
loa -greater than $50,000 directed towards the non-governmental party negotiating the contract or any
rnon-govunmemaIMyonmannualbasls If the regulatory agencies retain their interpretation
margdating disclosure of any agreement with Joans and grants above these thresholds, then hundreds if not
housands of contracts among banks, community organizations, and other private sector entities will have
to be disclosed on an annual basis. As discussed above, there are thousunds of community development
corgorations and other neighborhood-based organizations that engage in regular conversations with lending
institutions and who recetve loans and grants for affordable housing and community development

iyities. A broad interpretation of material impact will therefore amonnt to a widespread and burdensome
equirement for both the regulatory agencies and the private sector.

In der to appreciate how the proposed material impact standard will broadly apply, it is necessary to

Q0 e the distinction between CRA agreements and smaller scale grants and loanrs made 10 community
development organizations and other neighborhood-based organizations. On the cne hand, CRA
agreements are negotiated between banks and community groups and arc significant promises by banks to
lend to and invest in low- and mederate-income communities. These agreements involve millions or
hil ons of dollars of loans and investments. On the other hand, contracts between banks and comnmmity-
based development arganizations involve grants and loans for affordable housing and economic
devopmem. These loans and grants are in the thousands of dollars, Therefore, a broad interpretation of
material impact can cover the hundreds, if not thousands, of contracts made among banks, community
development organizations, and for-profit companies.

It is{clearly not the intent of Section 711 to create widespread and undue burden on 2 significant amount of
priviste sector activity that happens to be directed towards revitalizing low- and moderaie-income
communities. Thus, it is imperative to nammow the scope of material impact so it focuses on the CRA
agreements involving major promises to increase lending and investing throughout entire low- and
mogerate~-income communities.

NCRC urges the regnlatory agencies to reconsider their imerpretation of material impact. At the very least,
the threshold should be if the agreement is likely to affect a bank's CRA performauce in more than ane
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assesmen arwornwkclasarwultotcommitﬁugmebaukwalﬁghulcvcl of investmenis, loans, and

; dmingaspeciﬁed!imepeﬂodinﬂ\efumre. ACRAag!wnmwouldimmepufnmmuomhc
ding test, for instance, if it committed a thrift to boost its number of home loans to LMI (low- and
moderate-income) borrowers and to LMI neighborhoods. It should also result in substantially increasing
the share of loans for LMI borrowers and LMI census tracts by five to ten percentage points (from 25

percent to 30 or 35 percent of all loans, for instance). Similarly, the CRA agreement would enhance the
hriff?s performance on its investment test if the thrift promised to increase its dollar amount of investmeats
so that the thrift's community development invesuments to assets ratio increased by half a percent. Lastly,
imptovement under the service 1est would consist of promises to open new branches in LMI ceasus tracts,
1o significantly increase the number of low-cost banking accounts for LMI customers, and/or offer
significant munbers of financial literacy counscling sessions.

The|agencies can use their experience under the strategic plan option in deciding when various levels of
loans, investments, and services under CRA agreements will impact CRA ratings, The strategic plan
option in lieu of the regular CRA exams involves agency oversight of quantitative standards. Under the
strafegic plan option, banks propose goals of lending. investing, and services. The Iending ingtitutions
assign Satistactory and Qutstanding ratings to various levels of their goal sttainment The agencies then
erify if the bank goals truly reflect Satisfactory and Oustanding CRA ratings. Applying the current
strafegic plan examination procedures towards detetmining material impact of CRA agreements is more

objective and predictable for banks and community groups than the currem proposed regnlations!
application of CRA contacts and material impact.

Exemptions from Written Agrecment

The|statutc exempts a CRA agreement or written understanding from disclosure if it involves an individual
monjgage loan NCRC belicves that this would also includs an agreement that pledges several morigage
Joans in a future time period. An agreement for making several loans is simply an agreement that promises
a bapk 10 make a series of "individual” mortigage loans, The reference 1o mortgage loan includes any loan
secured by real estate, and not only a home purchase, home improvement or refinancing loan.

NCRC maintains that a commitment to make multiple loans to individuals, busincsses, farms or other
entitics does not have to name a specific business or organization in order to qualify for the statute's
exemaption from disclosure. The statute exempts "any specific contract or commitment for a loan or

ension of credit to individuals, businesses, farms, or other entities if the funds are loaned at rates (that
are) not substantially below market rates and if the purpose of the loan or extension of credit does not
inclpde any re-lending of the borrowed funds to other parties.”

Thereference to a specific contract does not limit the exemption to a contract with a specific organization

or byisiness or a specific loan. NCRC believes that a CRA agreement commifting a bank 10 make a specific
muniber or doliar amount of small business or small farm loans in a specific geographical ares would meet

the griterion of a specific contract.

NCRC also believes that below-market rate means a rate that is 200 basis poinis below a published rate in a
newspaper, advertisements, and other media  Given the rise of risk-based pricing, it is becoming more

Co fotlmdmgmammmwomﬂowamammesﬂmﬂmadvaﬁsedmbmwmﬂxy

congider well-qualified. A few years ago, a loan offered at one percent below prevailing rates would be
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considered below-marker rate, but we believe that this is no longer the casc. Hence, NCRC suggrsts the
200 basis point standard.

Exeinpt Status of Unilateral Pledges

ngtor Phil Gramm (R-TX), in a lengthy interview in the American Banker on June 9 suggests that
disclosure requirements should apply to pledges that are made unilaterally by banks and that are not signed
by mpn-governmental third parties. The Gramam-Leach-Bliley Act simply does pot inclode unilateral
pledies nsconmctsreqmnngdlsclosnre NCRC agrecs with the example in the preamble of the proposed
rule jstating that unilateral pledges by banks are not subject to disclosure.

Fain Lending Enforcement Exemption

NCRC is picascd that the Federal regulatory agencies exempted fair lending enforcement activities from
the definition of written agrecments.  Activities 1o ensure compliance with the Equal Credit Opportunity
Act COA)owltha:rHOusmgAct(FHA)newssanlymvolvcaudnsandmyslclyshoppmgofﬁom-hne
ank employees. Banks sometircs make contracts with third parties to conduct the mystery shopping.

Pubic&xlmﬁﬂmmmmdnpoﬂﬂmlmomwsmmmcmohhem

\llllll'

CRA Contact or Speech

As discussed above, NCRC belicves that the part of the statute triggering disclosure based on CRA-related
spedch is unconstitutional The proposed exemptions for certain types of CRA-specch would only
compound the First Amendment difficulties as discussed below. Since the Federal Reserve Board has the

Hority to exempt agreements from disclosure requirements, the Board also has the abitity to decide that
CRA-relsted speech is not grounds for disclosing CRA agreements. As discussed above, NCRC believes
that/any attempt to impose disclosure obligations with respect to CRA-related activities must be donc on a
*CRA comtact” neutral bagis and should relate only to activities that meet 2 well-defined standard of
matkria .ty_

Exenptions for Federal Agency Requests for CRA Comments

In aidition (0 (he problems discussed above, the Federal banking agencies' proposed rule makes arbitrary

excgprions of what connts as CRA contacts (or discussions about CRA that trigger disclosure

equirements). A community group that testifies on its own volition at a merger hearing is subject to

disglosure. 1n contrast, the community group is not subject o disclosare if a federal regulatory agency

psked the community group for comments on a pending CRA exam or if the community group made CRA-
aled comments at widely attended comferences or symposium.

hese carve-outs compound the First Amendmem difficulties and could @int the CRA process. Under this
proposal, the Federal agencics can contact community groups that are predisposed to say what the agencies
wart 10 hear about CRA, and then these groups are exemypt from disclosure requirements. Also, the Federal
agehcies can exempt CRA comments at their conferences but, of course, apply disclosure requirements
during CRA public hearings on mezgers. The solution to this arbitrariness is to simply rule that comments
di mguanimﬁonsCRAexamoramothe:pmmmmcCRAmdonmmggﬂmmhmm
ecuirements since the Federal agencies invited the comments through their own regulations implementing
ong-standing banking law,
plions Excluding Some Discussions with Banks

he Federal agencies also wouder whether they should include as a CRA contact: 1) writtcn and oral
estymany on CRA to the agencies, and 2) discussions with banks about providing or refraining from
proyiding comments relating to their CRA records. The apencics wonder if they should exclude
disqussions with banks about their CRA ratings and CRA performance while the bank is undergoing a
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merger. These discussions would be excluded if they did not invalve discussions about whether a
community group should refrain from or submit testimony to a federal agency.

oupd confusing? NCRC believes this is a convoluted mess. How would it be possible 1o determine for
sue ﬁacommnqmponlydxmmedaCRAnmgm&abankaxﬂMwhﬁhetmcgwpmumbmt
comments to a Federal agency? How will it be possible to make these distinctions unless the federal
apencies tap the phones or use some other under-handed technique to ferret out what precisely was said?
The regulatory agency may have 10 make the final decision based on claims by the bank and counter-claims
by the community group on what was said.

ection 711 does not inchade references to discussions about whether or not community groups will submit

RA-related comments, This aspect of the proposed regulation once again iJlustrates the arbitrary natore
of regulating speech since it excoeds the stattory requirements. Likewise, future excesses are also very
posgible in interpreting an unconstitutional statute,

Timg Limits for CR4 Contact

U ing extremely long timne limits for determining if 1 CRA contact triggers disclosure will chill discussions

ween community organizations and banks. In particular, the agencies wonder if discussions with banks
up zyunmmagmmupmwaysmmmmwmmwm
equirements. Banks and community organizations will have difficulty remembering conversations up to 2

bcfmanageemcnt Again, the regulstory agencies would end up relying on accusations, bearsay,

...... endo to decide what is 8 CRA contact if they basc their trigger on long time periods. A ninety-day
iy pcnoduhkmxapenodofnmemBmwmmmwapplmmedmnem
peripds. It is possible for 3 community group to make an off-hand CRA-related conument to a bank or
egulatory agency three months aficr the agreement is signed, and then not realize that their comment just
riggered a disclosure requirement,

nrig time periods for CRA contacts would create a massive record-keeping burden. Since the pasties
would not know whether a given set of communications might one day become covered (for exampile,
becguse they lead to a covered agreement or because a comnmumnity group makes a comment about a bank
for the first timc), banks and community organizations would have to keep detailed records of al/
conmimunications just to protect themselves from the vagaries of Section 711 and the proposed regulations.

If the final CRA disclosure requirements remain time-based in any manner, NCRC would suggest using the
pubfic comment time period in the case of merger and other applications. In the case of CRA exams, the
im¢ period would run from the day the exam is announced (in the advance notices scnt by the agencies) to
when the exam occurs. These time periods make sense because they are already recognized as official time
periods. Parties 10 agreements will have an easier time remembering events in these time periods than the
much longer time periods that are proposed by the agencies.

In the June interview with the American Banker, Scnator Gramm suggests that "any meeting between a
comm ~ group and a bank about CRA investments shouald trigger disclosure requircments.” An
indefinite time period as the Senator suggests will result in enormons burdens by all parties in remembering

mdnngmymennymnegonanmsmnmnghms,mvmm and grants in traditionally
nderserved communities

ption for "Arms-Length” Transactions by For-Prafit Organizations

he! agencics ask if centain secondary markes activities should be exempt from the CRA speech trigger
becinse they are conducted on a daily basis, they are conduwcted on an "arm’s length basis,” and they do pot
invglve any "coercive” aspect. This exemption would apply during the course of the transaction even if the
parties discuss whether the actvities "invalve loans within the institution's CRA asscssment area, or would
otherwise improve the institution’s CRA performance. ”
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his|example clearly shows the dangers and biases inherent in any rule regulating free spocch. The
agericics are showing a bias towards institutions (presumably for-profit organizations) that operate on the
sccopdary macket. The agencies show no such concern about the discussions that comrmmity development
finagcial institutions, community development corporations, and other nonprofit organizations may have

- with/banks. Worse, the agencies imply that discssions with nonprofit organizations involve a "coercive”
aspelt while secondary market institutions have discossions on an “arms-length basis* and in a non-
COCIVIVE mManner.

NCHC's 720 commmnity organizstion members reject this proposal as biased and arbitrary. It reveals the
ugh p:tfallsacconq:anymganﬂemgmaungﬁeespeech Instead, NCRC calls upon the agencies to rule
that CRA contacts or speech cannot trigger disclosure requirements.

Detprmining Dollar Values for Threshold Levels

The federal banking agencics requost comment for calculating dollar amounts for threshold Icvels when an
agreement does not specify the time period in which grants and loans will be directed 1o the non-
govgrnmental party. In these cascs, the federal agencics should rety upon the reporting of banks and
cOmiX mtyorgnﬂzaﬁons BwausebanhareakeadysubjeawmcameS'CRAexam:mon
procedures, they already report many CRA-related grants and loans to the agencics. There is also no

idbnce matmmmmnygoupshmmmmmhidemdwﬂlhilwhomsﬂympmmﬂmmﬂm
dollgr amount of grants and leans they receive under an agreement. If the dollar amount exceeds the
$10,000 threshold for a grant or a $50,000 threshold for a loan, community groups and banks will provide
the appropriate disclosures for either specific or general operating grants,

The jagencies also ask how to calculate the value of loans and grants for CRA. agreements that commit 2
lender to open 3 branch or commence a service that is not related to making a grant or loan to a non-
goveramental party. NCRC's response to this is simple - there is nothing in these instances for the fedeval
egulatory agencies 10 calculate in terms of loans and grants! These agreements would have no disclosure
equiires llts.

Affiliates of Depository Institutions

The proposed rule covers CRA agreements tha are made with affiliates of deposilory institutions that the
paremt inglitigion opts to have examined under 2 CRA performance evaluation. An unintended
consequence of this is that depository institutions will have their affiliates make CRA agreements and then
hoge not to have their affiliates examined under CRA performance evaluations. NCRC believes that the
cnfarcement of CRA and the nation's fair leading laws will be weakened as a resalt.

NC! ClmsahwdysemmaancwwhemtheCRAandfwlcndmgmomdofmedepnmqmmnm
ndergoing a CRA performance evaluation is better than the record of the affiliate it chooses not to have
athined This trend may intensify, especially if depository institution affilistes make agreements that
have relstively small impacts (for example, commitments for grants of around $10,500) and then chose not
to be scrutinized by CRA exams, The statuie states that "nothing in this act should be construed to repeal
any provision of the Community Reinvestment Act of 1977." A rule that encourages affiliates of
depgsitory institutions to opt out of CRA exams is contrary 1o the spirit of this provision.

NCRC suggests that the regulatory agencies automatically consider affiliates of depository institutions
covgred under any CRA agreemem. This would avoid gaming the CRA exam process by having affiliates
entey into small CRA agreements. It would also simplify reporting procedures. Affiliates would report at
the gutset of agreements or have their parent institution report. They would be free of the hassles of having
to inform a non-governmental party that any contracts are covered at a later date because the parent

institution opted 1o include the affiliates on the CRA exam. Considerable time may have passed between a
signing of a contract and 8 CRA exam, making it difficult for the affiliate and community groups to keep
rack of disclosure reqnirements as they are currenily proposed

Mesns of Disclosure
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Text pf the Agreement
The $tatute and proposed rule require two types of disclosare. The first is disclosing the complete text of

the agreement. The second involves annual reports by the community organization about the use of grants
and loans and anmusl reports by the lending institutions concerning grants, loans, and investments they
adé under the agreement.

NC Cageesmﬁdnpopowdwow&mofmqumngmebmkwmsdnseﬂxemﬁtheayeemmgmd
equiring the non-governmental party to disclose the text of the agreement only if requested to do so by an
ager Thueumcompeﬂmgmmwhyboﬁthebankandanm—govemmemalpmymnstbmh
ydisclosethesamaagrwmenttotheregulatoryagmcis.

In mgny cases, a bank will bave its affiliates regulated by two o three of the federal bank regulatory
agencies. To avoid any confusion about which agency should receive the agreement, the agencies ought to
: mhmmagmcyoﬁceormommtheFﬂBC(FeduﬂFmanmalhmmhmEmmCmnwﬂ)

for eceiving and storing the agreements.
Annyal Reports

NCRC agrees with the Federal agencies that non-governmental partics should ot be required to submit
annyal reports during the years in which they did not receive grants or loans under the agreement. While
pthel mmmﬁmsnmyluverwvedmmdlmsumhﬂwammgnwmldhelogxwmﬂy
impeactical for the negotiating party 10 report on how the grants and loans were used by the other parties.
In many cases, the banks may be making relatively small grants to hnndreds of community groups over a
mulfi-state area. 1t is also unreasonable for the non-negotiating parties o be required to report since they
may|not even be aware that they received grants or loans because of a CRA agreement.

N Cappemawsmcdmmonﬂmﬂwfedezﬂbankmgagencmma&wwwnmnsedforspmﬁc
PAITHIOSES andthoaeformomguunlopuaﬂngexpenm This proposal has the potential to simplify

eparting requirements. Under the procedures for specific grants, a community group can indicate that the
“ lwasnsedfmaspeuﬁcpmgrmmmhasaﬁmndﬂhtuaqmmformepmcbaseofspemﬁc

equipment such as computers. It is useful for the non-governmental party to know that they can indicatc
that gmmorhanwasuwdwpmdmseeqmpmunmaddmontommungamjedmpmm If the
epd pooeﬁnemmhahwfﬂsmpﬂmdmﬂmgmcspemﬁcmofmemmmempomng

progedure has indeed been simplified

Under the procedures for general operating grants, NCRC recommends that the Federal regulatory agencies
..,,, which tax reports and other forms are acceptable. For general operating support, the statute

equiires that non-governmental parties must provide a Jist indicating if the grant or loan was used for
compensation, administrative expenses, travel, entertainment, consulting, professional fees, and other
expenses, Tn the preamble to the proposed rule, the banking agencies say that the use of tax reports and

he formsa:eaccqmbleifmeyincludcthcrequiredinfotmaﬁon. This is confuging since the agencies
alsal sgy that the IRS 990 form and other tax forms they inspected require more detailed information than
ecpiired by the statute. WCRC suggests that the agencies clearly stipulate in the regulation which tax forms
are goceptable. Then they can add that other reports and forms are acceptable if they provide the required

mforma . ]

he public record from the Congressional deliberations over the Gramm-Leach-Bliley Act support the use
-of the IRS 990 form as the means of disclosure. The Manager's reporn accompanying the legislation states
hay ’mMmgusmmdmmSmWchdcmlmmmwmymvﬂeﬂmﬁw
ongovernmentat entity or personSfulfill the requirements of subsection ¢ by the submission of its audited
financial statement o its Federal income tax return.” In addition, Representatives Jim Leach (R-IA) and
Johh LaFalce (D-NY) engaged in a colloquy on the eve of the House voie on Gramm-Leach-Bliley in
whigh they reiterated and emphasized the use of Federal income tax retumns as satisfying the disclosure

3
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Calwameustesmepmposalrmanowingmeuseofmmulmpomwmmcmpmmg

ements for general operating grams. The agencies propose to allow the non-governmental party to

e expense categories specified in the statute in their annual reports.  Then, the non-governmental

party can list all of their expenses for the year. The federal agencies will then allocate the general operating
grapt dollars among the expense calegories in the same proportion as the non-governmental party spent
overall funds among the expense categories, msproposallsconsmanthththesmttm:'slangmge

g that the sunshine requirement should "not impose an unduc barden on the parties.”

POSEC wnmhdatedmpomngproeadum,ﬂxeMscanmommpmﬂmﬁnwshowﬂn

nswer the query from the regulators about whether any additional items should be included in annual
QLS NCRCmspondsthgtmcpomsednguhﬁonwvmmm@ﬁmswmmugblydocmnemhcw

8¢ an agreement in its entirety, doesnotmeanthmamwsmtuteshouldtmmpﬁlcpmecuonsmd
isdures of a well-established and widely usad law like FOIA. Section 711 (h)(2){A) of thc GLB also
s that the agencies must ensure that “proprietary and confideatial information is protected.”

FOIA's rules and procedures should apply to CRA agreements as they now apply to merger applications
and/other procedures involving CRA. In particular, no party to an agreement should be required to disclose
an agreement until an agency has ruled on a FOLA request.

gla




